STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

STATE OF FLORI DA, DEPARTMENT OF

BUSI NESS AND PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF FLORI DA LAND SALES,
CONDOM NI UMS AND MOBI LE HQOVES,

Petiti oner,
VS. Case No. 97-3273
PALI SADES ONNERS ASSOCI ATI ON, | NC. ,

Respondent .

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Noti ce was provided and on February 4, 1998, a fornal
hearing was held in this case. The hearing |ocation was the Bay
County Courthouse, Panama City, Florida. Authority for
conducting the hearing is set forth in Sections 120.569(1) and
120.57(1), Florida Statutes. The hearing was conducted by
Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Theresa M Bender, Esquire
Depart nent of Busi ness
and Prof essional Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: WIIliam Underwood, Secretary
Pal i sades Owners Associ ation, Inc.
Qualified Representative
6901 North Lagoon Drive, No. 48
Panama City Beach, Florida 32408

STATEMENT OF | SSUES




Shoul d Petitioner discipline Respondent for failure to nmake

certain disclosures and to maintain certain accounting practices



for the benefit of unit owners at Pali sades Condom ni uns, Phase
|, called for in Chapter 718, Florida Statutes, and Rule 61B-22,
Fl ori da Adm ni strati ve Code.

PRELI M NARY STATEMENT

On June 11, 1997, Petitioner served Respondent with a Notice
to Show Cause. Through this notice, Petitioner accused
Respondent of violations of Chapter 718, Florida Statutes, and
Rul e 61B-22, Florida Adm nistrative Code. On June 21, 1997,
Respondent through its President, Wnfred Browning, disputed the
factual allegations in the Notice to Show Cause. On July 14,
1997, Petitioner forwarded the case to the Division of
Adm ni strative Hearings for conduct of a formal hearing. See
Section 120.57(1), Florida Statutes.

The hearing was originally noticed to be held on
Cct ober 27, 1997. The hearing was continued to allow the parties
to engage in a settlenent conference. The case was re-noticed
and heard on February 4, 1998.

At the comencenent of the hearing inquiry was nmade
concerning the opportunity for Respondent to be represented by a
person other than an attorney. It was determned that WIIliam
Underwood, Secretary, Palisades Owers Association, Inc., could
serve as the personal representative for Respondent. See Rules
60Q 2. 008 and 60Q 2.009, Florida Adm nistrative Code.

Petitioner presented Manuel Rafael DeAguero as its w tness.

Petitioner's Exhibits 1 through 9 were admtted. Respondent



presented Wnfred O Browning as its witness. Respondent's
Exhibits 1 through 3 were admtted. Admnistrative Law Judge
Exhibit 1 was al so adm tted.

Petitioner requested official recognition of Chapter 718,
Florida Statutes; Rules 61B-22.003 and 61B-22. 006, Florida
Adm ni strative Code; and forner Rule 7D 23.004, Florida
Adm ni strative Code. Oficial recognition was given to those
provi si ons.

A transcript of the hearing was filed on February 26, 1998.
Petitioner filed a proposed recommended order on March 9, 1998.
Respondent did not avail itself of the opportunity to submt a
proposed recommended order. Petitioner's proposed reconmended
order has been considered in preparing the Recommended O der.

FI NDI NGS OF FACT

1. Palisades Condom nium Phase I, is a forty-four (44)
unit condom nium | ocated at 6901 North Lagoon Drive, Panama City
Beach, Fl orida.

2. The condom niumis subject to Petitioner's regulatory
authority set forth in Chapter 718, Florida Statutes, and rel ated
rules wwthin the Florida Adm nistrative Code. Anong Petitioner's
regul atory opportunities, directed to the condomnium is the
establishment of requirenents for annual financial reports and
annual budgets.

3. Respondent is charged wth the responsibility for

operating and managi ng the Palisades Condom nium Phase |, to



i ncl ude conpliance with Chapter 718, Florida Statutes, and
related rules in the Florida Adm nistrative Code, that address
annual financial reports and annual budgets.

4. This case arose on the basis of an investigation
performed by the Petitioner in accordance with Section 718. 501,
Florida Statutes, pursuant to conplaints received by the
Petitioner concerning activities by Respondent in conducting the
affairs of the Palisades Condom nium Phase |I. This
investigation led to the disciplinary action taken pursuant to
the Notice to Show Cause in Case No. 96-0510- CC- 16440.

5. The investigation opened on May 10, 1996, and was
concl uded by the investigator on August 5, 1996.

6. To resolve the issues franmed by the Notice to Show
Cause, Petitioner exam ned docunents naintained by the Respondent
that relate to annual financial reports and annual budgets of
commopn expenses in the years in question.

7. Pursuant to the by-laws of the Respondent, the fiscal
year for the organization is the cal endar year.

8. The docunents mai ntai ned by Respondent depicting the
annual financial reports in the years 1993, 1994, and 1995 fai
to disclose the begi nning bal ance for each reserve account, fai
to reflect the anount of noney added to each reserve account,
fail to describe the anmount renoved from each reserve account,
and fail to describe the ending bal ance in each reserve account

for the years in question. Mreover, during the years 1993,



1994, and 1995, the docunents nai ntained by the Respondent, in
reference to financial reporting, fail to describe the manner in
which reserve itens were estimated, the dates the estimates were
| ast made, the association's policy for allocating reserve fund
i nterest and whet her reserves had been wai ved during those years.

9. In the years 1992, 1993, 1994, 1995, and 1996,
Respondent' s proposed annual budgets failed to set forth each
reserve account as a separate item failed to show the estimated
life of the reserves, failed to disclose the estinmated
repl acenent cost of the reserves, and failed to estinate the
remai ning useful life for the reserves. Additionally, the
proposed annual budgets in the years in question did not separate
the current bal ance in each reserve account as of the date the
proposed budget was prepared. Finally, during the years 1994,
1995, and 1996, the annual budgets prepared by Respondent did not
di scl ose the begi nning and endi ng dates of the period covered by
t he budgets.

10. Although unit owners of the Palisades Condom ni um
Phase |, voted in Septenber, 1996, to waive the requirenent for
reserves, the proposed annual budget for 1996 does not refl ect
t hat deci si on.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has

jurisdiction of the subject matter and the parties to this case



in accordance with Sections 120.569(1) and 120.57(1), Florida
St at ut es.

12. Section 718.501, Florida Statutes, creates the
opportunity for Petitioner to inpose a civil penalty against
Respondent for violations of that chapter or any rul e pronul gated
pursuant to that chapter. Gven this authority, Petitioner
brought a Notice to Show Cause agai nst Respondent. To prove the
accusations in that conplaint, the Petitioner nust do so by clear

and convinci ng evidence. See Departnent of Banking & Finance vs.

Gsborne, Stern & Son, Co., 670 So. 2d 932 (Fla. 1996).

13. Rule 61B-22.006(3)(a), Florida Adm nistrative Code,
states in pertinent part:

(3) Disclosure requirenments. The financi al
statenments required by Sections 718.111(14)
and 718.301(4), Florida Statutes, shal
contain the foll ow ng disclosures

within the financial statenments, notes, or
suppl enentary i nformation

(a) The follow ng reserve discl osures shal
be made regardl ess of whether reserves have
been wai ved for the fiscal period covered by
the financial statenents:

1. The beginning bal ance in each reserve
accounts as of the beginning of the fiscal
period covered by the financial states;

2. The amount of assessnents and ot her
additions to each reserve account including
aut hori zed transfers from ot her receive
account s;

3. The anount expended or renoved from each
reserve account, including authorized
transfers to other reserve accounts;

4. The ending bal ance in each reserve
account as of the end of the fiscal period
covered by the financial states;

5. The manner by which reserve itens were
estimated, the date the estimtes were | ast
made, the association's policies for



allocating reserve fund interest, and whet her
reserves have been waived during the period
covered by the financial statenents; and

6. |If the devel oper has established
converter reserves pursuant to Section
718.618(1), Florida Statutes, each converter
reserve accounts shall have identified and

i nclude the disclosures required by this
rule.

14. Rule 61B-22.006(c), Florida Adm nistrative Code, states

in pertinent part:



Fi nanci al reports required by Section
718.111(13), Florida Statutes. The financi al
report required by Section 718.111(13),
Florida Statutes, shall neet the foll ow ng
requi renents:

(c) The report shall contain the reserve
di scl osures required by Rule 61B-
22.006(3)(a), Florida Adm nistrative Code,
and
15. In the years 1993, 1994, and 1995, Respondent's annual
financial reports failed to conply with the aforenentioned rul es
by not disclosing the beginning balance in each reserve account,
t he anmount of additions to each reserve account, the anount
renmoved from each reserve account, the ending bal ance in each
reserve account as of the end of the fiscal period covered by the
financial statenents, the manner by which the reserve itens were
estimated, the date the estimtes were |ast nade, the
association's policies for allocating reserve fund interest, and
whet her reserves had been wai ved during the period covered by the
financial statenments in violation of Rules 61B-22.006(3)(a) and
(6)(c), Florida Adm nistrative Code.
16. Section 718.112(2)(f), Florida Statutes, creates the
requi renent that Respondent's annual budget include a reserve
account for capital expenditures and deferred mai ntenance. Those

accounts specifically include, but are not limted to, roof

repl acenent, buil ding painting, and pavenent resurfacing.



17.

In association with the proposed annual budget forner

Rul e 7D-23.004(2)(b), Florida Adm nistrative Code, states in

pertinent part:

18.

In the proposed annual budget, each reserve
account shall be stated as a separate item
and t he budget shall show the estimated |ife,
estimated repl acenent cost, and the estinated
remai ning useful life for each itemfor which
reserves are maintained. Additionally, each
budget shall separate the current bal ance in
each reserve account as of the date the
proposed budget is prepared.

In 1994, Rule 7D 23.004(2)(b), Florida Adm nistrative

Code, was replaced by Rule 61B-22.003(1)(e), Florida

Adm ni strative Code, which states in pertinent part:

19.

(1) Required elenents for estimated
operating budgets. The budget for each
associ ation shall:

(e) Include a schedule stating each reserve
account for capital expenditures and deferred
mai nt enance as a separate line itemwth the
foll ow ng m ni mum di scl osures:

1. The total estinmated useful life of the
asset ;

2. The estimated remai ning useful life of
t he asset:

3. The estimated repl acenent cost or

def erred mai nt enance expense of the asset;

4. The estimted fund bal ance as of the
begi nni ng of the period for which the budget
will be in effect; and

5. The devel oper's total funding obligation
when all units are sold, for each converter
reserve accounts established pursuant to
Section 718.618, Florida Statutes, if
appl i cabl e.

For the years 1992, 1993, 1994, 1995, and 1996,

Respondent, through the proposed annual budgets it prepared,

10



failed to state each reserve account as a separate item failed
to disclose the estimated life of the itens, failed to estimte
the remaining useful life of the itens, failed to estimate the
repl acenent cost of the itens, and failed to separate the current
bal ance in each reserve account as of the date the proposed
budget was prepared in violation of Rule 7D 23.004(2)(b), Florida
Adm ni strative Code, and Rule 61B-22.003(1)(e), Florida
Adm ni strative Code, respectively. Respondent also violated
Section 718.112(2)(f), Florida Statutes, by not identifying the
reserve accounts within the budgets as described in the statute.

20. Rule 61B-22.003(1)(b), Florida Adm nistrative Code, in
pertinent part states:

(1) Required elenents for estimated

operati ng budges. The budget for each
associ ation shall:

* * %

(b) Disclose the begi nning and endi ng dates
of the period covered by the budget; :

That rule has application to the annual budget years 1994, 1995,
and 1996. The proposed budgets prepared by Respondent in those
years failed to disclose the beginning and ending of the period
covered by the budgets in violation of Rule 61B-22.003(1)(b),
Fl orida Adm nistrative Code.

21. The manner in which Respondent waived reserves in
Sept enber 1996 does not excuse the shortcomngs in the details of
t he proposed budget it prepared for 1996, which did not include

reference to the waiver of reserves, |leading to the concl usion
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that the waiver occurred at a tine beyond the preparation of the
proposed 1996 budget.

22. The history of agency penalties for violations of a
type simlar to those found here, has been consi dered.
Nonet hel ess, Respondent's awareness of the problens inits
financial reports and annual budgets only occurred at the point
in tinme where they were commented on by the investigator in the
spring and summer of 1996. Wiile the Respondent is not
absol utely excused fromthe violations, given the expectation
t hat Respondent shoul d know and abide by the law, the continuing
nature of the violations in a setting where Respondent did not
appear to be aware of those violations, before 1996, mtigates
agai nst the seriousness of Respondent's conti nuing i nproper
practice.

RECOMVENDATI ON

Upon consi deration of the facts found and t he concl usi ons of
| aw reached, its is,

RECOMVENDED

That a Final Order be entered which inposes a civil penalty
in the amount of $500.00. That ampunt shall be remtted by
certified check payable to the Division of Florida Land Sal es,
Condom ni uns, and Mbile Honme Trust Fund, at 1940 North Monroe
Street, Tall ahassee, Florida 32399-1007, to be delivered by
United States Certified Mail, Return Recei pt Requested, within

thirty (30) days of the entry of the Final Oder.
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DONE AND ENTERED this 27th day of March, 1998, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 27th day of March, 1998.

COPI ES FURNI SHED

Theresa M Bender, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

W1 1liam Under wood

Pal i sades Omers Associ ation, |nc.
6901 North Lagoon Drive, No. 48
Panama City Beach, Florida 32408

Li nda Goodgane, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Robert H. Ellzey, Jr., Director
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormmended order. Any exceptions to
this recormended order should be filed with the agency that w |
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issue the final order in this case.
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